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RECENT ENGLISH DECISIONS. 

Mouse of Lords. 

ST. HELEN'S SMELTING COMPANY v. TIPPING. 

A. brought an action against a smelting company for injuring Ms trees and shrubs 
by noxious vapors, and the learned judge, at the trial, directed the jury to find for 
the plaintiff, if the evidence satisfied them that real, sensible injury had been done 
to the enjoyment or value of A.'s property by such vapors. The jury found for 
the plaintiff : Held, that the learned judge had rightly directed the jury, and that 
the defendants were liable for sensible injury done to the plaintiff 's property, not- 
withstanding that their business was an ordinary business, carried on in a proper 
manner, and in a neighborhood more or less devoted to manufacturing purposes. 

This was an appeal from a decision of the Court of Exchequer 
Chamber (reported 4 B. & S. 616), affirming a judgment of the 
Court of Queen's Bench (reported Id. 408), whereby the court 
refused a rule for a new trial. 

In June 1860, Mr. Tipping purchased an estate of considerable 
value in the county of Lancaster, and in September of that year 
extensive smelting operations were commenced by the defendants 
at works within a mile and a half of the plaintiff's property. In 
May 1863, Mr. Tipping brought his action in the Court of Queen's 
Bench against the defendants. The declaration alleged that the 
plaintiff was possessed of a certain dwelling-house and premises, 
with garden, &c, adjoining, and was also entitled to the reversion 
of certain lands near to the said dwelling-house, in the possession 
of his tenants ; that the defendants erected and used certain smelt- 
ing works upon land near to the said dwelling-house and lands of 
the plaintiff, and caused large quantities of noxious gases, vapors, 
&c, to issue from the.said works, and to diffuse themselves over 
the said land and premises of the plaintiff, whereby the hedges, 
trees, &c, were greatly injured, the cattle rendered unhealthy, 
and the plaintiff was prevented from having so beneficial a use of 
the said premises as he would otherwise have enjoyed, and also 
that the reversionary lands and premises were depreciated in value. 
The defendants pleaded not guilty, and issue was joined on the 
plea, and the cause was tried before Mellor, J., at Liverpool, in 
August 1863. 

At the trial it was clearly proved that the effect of the vapors 
exhaling from the works of the defendants was very injurious to 
the plaintiff's property. 
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The learned judge directed the jury to the following effect : — 
" A man may do any act on his own land which is not unlaw- 
ful ; when I say unlawful, I mean any act which is not wrong ; 
he may erect a lime-kiln if it is in a convenient place ; hut the 
meaning of the word ' convenient' is, that it must he plain that he 
will not do an actionahle injury to another ; hecause a man may 
not use his own property so as to injure his neighbor. When he 
sends on the property of his neighbor noxious smells, smokes, &c, 
then he is not doing an act on his own property only, but he is 
doing an act on his neighbor's property also ; because every man, 
by common law, has a right to the pure air, and to have no noxious 
smells sent on his land, unless, by a period of time, a man has, by 
what is called a prescriptive right, obtained the power of throw- 
ing a burthen on his neighbor's property. But here you have no 
prescriptive right at all. You are to consider this as if done quite 
recently, and therefore you are not embarrassed by any considera- 
tion of that sort. Now, that being the case, I tell you that if a 
man by an act, either by the erection of a lime-kiln, or copper 
works, or any works of that description, sends over his neighbor's 
land that which is noxious and hurtful to an extent which sensibly 
diminishes the comfort and value of the property, and the comfort 
of existence on that property, that is an actionable injury. That 
is the law. But when you come to the question of facts, there is 
no doubt you must take into consideration a variety of circum- 
stances. In deciding whether or not a man's property has been 
sensibly injured by the actions of another person on his own land, 
of course you will consider the place, the circumstances, and the 
whole nature of the thing. It would not be sufficient merely to 
say that noxious vapors have come on the man's property, but 
you must consider to what degree and to what extent they have 
come, and whether they have come from the premises of the 
defendants. Now, with respect to that, I do not think I can lay 
it down in better words than I find expressed in a note to a very 
admirable book, 'Whether a nuisance has been caused by the 
defendants at all, the nature of the locality to work, and every 
other fact in the case must be taken into consideration ;' and so 
Erle, C. J., says in a case which has been handed up to me,: 
' The time, the locality, and so on, are all circumstances to be 
taken into consideration, upon the question of fact whether an 
actionable injury has been occasioned by a man to his neighbor or 
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not.' You must apply your common sense to the question on the 
one side, and on the other. The defendants say, ' If you do not 
mind you will stop the progress of works of this description.' I 
agree that that is so, because, no doubt, in the county of Lancas- 
ter, above all other counties, where great works have been created 
and carried on — works which are the means for developing the 
national wealth — you must not stand on extreme rights, and allow 
a person to say, ' I will bring an action against you for this, and 
that, and so on.' Business could not go on if that were so. 
Everything must be looked at from a reasonable point of view ; 
therefore, the law does not regard trifling and small' inconveniences, 
but only regards sensible inconveniences — injuries which sensibly 
diminish the comfort, enjoyment, or value of the property which 
is affected. Therefore, you see there are two questions here, and 
no doubt they are questions of some difficulty. At the same time, 
when you come to a review of the facts, it will be for you to say 
whether or not the plaintiff has satisfied you that there have been 
sent out from the defendants' works noxious vapors which have 
affected his trees and shrubs. If they have sensibly affected his 
trees and shrubs, and if they come from the defendants' works, 
they do tend to diminish the real comfort and enjoyment of the 
estate ; because if a man has got a fine estate and gardens and 
plantations, and noxious vapors are sent from neighboring works 
on his trees and shrubs so as to injure them, it is perfectly clear 
that it is an actionable injury, because it affects the enjoyment 
and comfort of a place which a man has created for his own enjoy- 
ment. The defendants' case is, that the district in which the 
plaintiff lives is almost without a living tree, and the hedges are 
universally blackened and destroyed. In point of fact, there is 
no doubt that the effect of the manufactories throughout the dis- 
trict is entirely destructive to vegetation. However, looking at 
the evidence on both sides, taking those considerations into view 
which I have alluded to, I ask you has the plaintiff satisfied you 
that the effect of the noxious vapors, to a sensible extent, can be 
traced to have come from the defendants' works to the plaintiff's 
property, and to have injured it ? This is a case in which the 
burthen of proof rests on the plaintiff. Consider all the circum- 
stances, and apply your own experience to the evidence which has 
been given, and then say, has the plaintiff satisfied you that a 
real, sensible injury has been done to the enjoyment of his pro- 
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perty, or the value of it by reason of the noxious vapors which 
have been sent forth from the defendants' works ? If that is made 
out to your satisfaction, you will find for the plaintiff; if not, then 
you will find for the defendants." 

The jury intimated that they found a verdict for the plaintiff. 

The learned judge, at the request of the defendants' counsel, 
put the following questions to the jury : — 

Q. 1. Was the enjoyment of the plaintiff's property sensibly 
diminished ? — A. We think so. 

Q. 2. Do you consider the business there carried on to be an 
ordinary business for smelting copper ? — A. We consider it an 
ordinary business, and carried on in a proper manner ; in as good 
a manner as possible. 

Q. 3. Do you consider, supposing that makes any difference, 
that it was carried on in a proper place ? — A. Well, no, we do not. 

The jury then found a verdict for the plaintiff, damages 361Z. 
18s. 4J<*. 

In Michaelmas Term, 1863, a motion was made for a rule to 
show cause why the verdict found for the plaintiff should not be 
set aside, and a new trial had between the parties ; this rule was 
refused by the Court of Queen's Bench. 

The defendants then appealed to the Court of Exchequer Cham- 
ber, who affirmed the judgment of the court below. 

The defendants now appealed to the House of Lords. 

The following learned judges were present at the hearing : 
Blackburn, Sheb, Willbs, and Keating, JJ., and Martin and 

PlGOTT, BB. 

Sir B. Palmer, A. G-., and Webster, Q. C, for the appellants, 
contended that the learned judge who tried the action had mis- 
directed the jury, inasmuch as sensible discomfort from carrying 
on a necessary trade, in an ordinary and proper manner, and in a 
convenient or suitable locality, was not an actionable injury. 
They referred to Hole v. Barlow, 27 L. J., C. P. 207 ; 6 Weekly 
Rep. 619 ; Bainford v. Tumley, 3 B. & S. 62, 66 ; Cavey v. Led- 
bitter, 13 C. B., N. S. 470 ; Wanstead v. Hill, Id. 479; Stock- 
port v. Potter, 7 H. & Norm. 160 ; and Com. Dig., Action on the 
Case for Nuisance, C. 

Mellish, Q. C, Brett, Q. C, and Milward, Q. C, for the 
respondent, were not called upon. At the conclusion of the 
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argument for the appellants, the following question was submitted 
by their lordships to the learned judges : — 

" Were the directions given by the learned judge at Nisi Prius 
to the jury correct, or ought a new trial to be granted ?" 

Martin, B. — In answer to the questions proposed by your 
lordships to the judges, I have to state their unanimous opinion, 
that the directions given by the learned judge to the jury are cor- 
rect, and that a new trial ought not to be granted. As far as 
the experience of us all goes, the directions are such as we have 
given in these cases for the last twenty years. 

Lord Chancellor (Lord Westbury). — I think your lordships 
will be satisfied with the answer we have received from the learned 
judges, to the question put by the House. In matters of this 
description, it appears to me that it is a very desirable thing to 
mark the difference between an action brought for a nuisance, 
upon the ground that the alleged nuisance produces material 
injury to the property, and an action brought for a nuisance, on 
the ground that the thing alleged to be a nuisance is productive 
of sensible personal discomfort. With regard to the latter, namely, 
the personal inconvenience and interference with one's enjoyment, 
one's quiet, one's personal freedom — anything that discomposes or 
injuriously affects the senses or the nerves — whether that may or 
may not be denominated a nuisance, must undoubtedly depend 
greatly on the circumstance where the thing complained of actually 
occurs. If a man lives in a town, of necessity he should submit 
himself to the consequence of those obligations of trade which 
may be carried on in his immediate locality, which are actually 
necessary for trade and commerce, also for the enjoyment of pro 
perty, and for the benefit of the inhabitants of the town and of 
the public at large'. If a man lives in a street where there are 
numerous shops, and a shop is opened next door to him, which is 
carried on in a fair and reasonable way, he has no ground for 
complaint, because to himself individually there may arise much 
discomfort from the trade carried on in that shop ; but when an 
occupation is carried on by one person in the neighborhood of 
another, and the result of that.trade, or occupation, or business is 
material injury, then, unquestionably, arises a very different con- 
sideration ; and I think that, in a case of that description, the 
submission which is required from persons living in society to 
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that amount of discomfort which may be necessary for the legiti- 
mate and free exercise of the trade of their neighbors, would not 
apply to circumstances, the immediate result of which is sensible 
injury to the value of the property. 

Now, in the present case, it appears that the plaintiff purchased 
a very valuable estate, which lies within a mile and a half from 
large smelting works. What the occupation of these copper- 
smelting premises were, anterior to the year 1860, does not clearly 
appear. The plaintiff became the proprietor of an estate of great 
value in the month of June 1860. In the month of September 
1860, very extensive smelting operations began on the property 
of the present appellants — the works at St. Helen's. Of the 
effect of the vapors exhaling from those works upon the plaintiff's 
property, and the injury done to the trees and shrubs, there is 
abundance of evidence ; the action has been brought for that ; the 
jury have found the existence of the injury, and the only ground 
upon which your lordships are asked to set aside that verdict, and 
to direct a new trial, is this : that the whole neighborhood where 
these copper-smelting works are carried on, is a neighborhood 
more or less devoted to manufacturing purposes ; and therefore it 
is said, that inasmuch as this copper smelting is carried on in 
what the appellant contends is a fit place, it may be carried on 
with impunity, although the result may be the utter destruction 
of the value of the plaintiff's property. I apprehend that that is 
not the meaning of the word " suitable," or the meaning of the 
word " convenient," when the law is laid down on the subject. 
The word " suitable" unquestionably cannot carry with it this 
consequence — that a trade may be carried on in a particular 
locality, the consequence of which trade may be injury and 
destruction to the neighboring property. Of course I except the 
cases where any prescriptive right has been acquired by a length- 
ened use of the place. On these grounds, therefore, shortly, with- 
out dilating further upon them, as they are sufficiently unfolded 
by the judgment of the learned judges in the court below, I advise 
your lordships to affirm the decision of the court below, and to 
refuse this appeal, and to refuse it with costs. 

Lord Cranworth. — I entirely agree with my noble and learned 
friend, and also in the opinion expressed by the judges, that this 
has been considered to be the proper mode of directing a jury, ae 
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Mr. Baron Martin said, for the last twenty years ; I believe I 
should have carried it back rather further. I have always under- 
stood that the proper question was, and I cannot do better than 
adopt the language of Mr. Justice Mellor : " It must be plain 
that persons using a lime-kiln, or other works which emit noxious 
vapors, may not do an actionable injury to another ; and that that 
place where it is carried on so that it does occasion an actionable 
injury to another, is not, in the meaning of the law, a convenient 
place." I always understood that to be so ; but, in truth, as was 
observed in one of the cases by the learned judges, it is extremely 
difficult to lay down any actual definition of what constitutes an 
injury, because it is always a question of compound fact which 
must be looked to, to see whether or not the mode of carrying it 
on did or did not occasion so serious an injury as to interfere with 
the comforts of life and enjoyment of property. I perfectly well 
remember, when I had the honor of being one of the barons of the 
Court of Exchequer, trying a case in the county of Durham, where 
there was an action for smoke in the town of Shields. It was 
proved incontestably that smoke did come, and in some degree 
interfered with a certain person, but I said, " You must look at it, 
not with a view to the question whether, abstractedly, that quan- 
tity of smoke was a nuisance, but whether it was a nuisance to 
the person living in the town of Shields," because if it only added 
in an infinitesimal degree to the quantity of the smoke, I thought 
that the state of the town rendered it altogether impossible to call 
that a nuisance. There is nothing of that sort in the present 
case ; it seems to me that the distinction, in matter of fact, was 
most correctly pointed out by Mr. Justice Mellor, and I do not 
think he could possibly have stated the law, either abstractedly or 
with reference to the facts, better than he has done in this case. 

Lord Wensleydale. — I entirely agree in opinion with both 
my noble and learned friends in this case. In these few sentences 
I think everything is included : " The defendants say, if you do 
not mind you will stop the progress of works of this description. 
I agree that that is so, because, no doubt, in the county of Lan- 
caster, above all other counties, where great works have been 
created and carried on — works which are the means of develop- 
ing the national wealth, you must not stand on extreme right, and 
allow a person to say, ' I will bring an action against you for this 
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or that, and so on.' Business could not go on if that were so. 
Everything must be looked to from a reasonable point of view ; 
therefore the law does not regard trifling or small inconveniences, 
but only regards sensible inconveniences which sensibly diminish 
the comfort, enjoyment, or value of the property which is affected." 
I do not think that the question could have been more correctly 
laid down by any one to the jury, and I entirely concur in the 
propriety of dismissing this appeal. 

Appeal dismissed, with costs. 



THE SUPREME COURT OF THE UNITED STATES AND THE 
COURT OF CLAIMS. 

The Supreme Court of the United States, at its last Term, 
decided that it could not entertain appeals from the Court of 
Claims, and that the Act of Congress of March 3d 1863, c. 92, 
so far as it provided for such appeals, was unconstitutional. 

As the opinion of the majority of the court, delivered by the 

Chief Justice, is very brief, it is annexed entire : — 

" Supreme Court of the United States. 

" No. 160. March 10th 1865. 

" David Gordon and Sarah Gordon, Administrators of David 

" Fisher, Appellants, v. The United States. 

" Opinion of Chief Justice Chase. 

" The court has duly considered the able and instructive opin- 
ion of counsel upon the question of jurisdiction which presents 
itself at the threshold of this cause, and has found itself con- 
strained to the conclusion that, under the Constitution, it can 
exercise no appellant jurisdiction over the decisions of the Court 
of Claims. 

" We think that the authority given to the head of an executive 
department by necessary implication, in the 14th section of the 
amended Court of Claims Act, to revise all the decisions of this 
Court requiring the payment of money, denies to it the judicial 
power from the exercise of which appeals can be taken to this 
court. 

" The reasons which necessitate this conclusion may be more 
fully announced hereafter. At present we restrict ourselves to 



